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Introduction

Territorial sovereignty conflicts, as characterized in the concept paper ‘Basis for the writing of a code of
good practice in resolving territorial sovereignty conflicts’ (hereinafter the ‘concept paper’), arise where a
sub-state political community’s intention and effort to freely determine its own political and legal status,
including the nature of its relationship with the state, clashes with the resolve of the state government to
oppose this objective or to unilaterally limit its scope and outcome. These disputes concern claims to a
right of free choice by sub-state communities, on the one hand, and claims by existing states to a
monopoly on territorial sovereignty and the right to defend and enforce their territorial integrity, on the
other. Examples of such conflicts in Europe given in the concept paper include the Basque Country,
Catalonia, Scotland, Flanders, Faroe and Greenland cases. Further afield, the unresolved cases of
Kurdistan, Kashmir, Tibet, Palestine, Chechnya, Abkhazia, West Papua and Western Sahara stand out.

From an international legal standpoint, these cases are self-determination conflicts. In each case the
central question is whether or not the sub-state unit possesses the right to self-determination and, if so,
what the scope of that right is. In many cases the question arises whether its exercise may include the
choice of political and legal independence, or is limited to forms and degrees of autonomy within the
existing state.

The international legal approach is not the only valid one, but it must be considered in order to safeguard
the rule of law, one of the core principles set out in the concept paper.

In this paper we identify the foundations of self-determination and what the principle and right of self-
determination mean, who possesses the right, and how it is exercised. We demonstrate that the right to
self-determination is not limited—as is sometimes contended—to colonial countries and peoples, but is
possessed by all peoples. Indeed, we show it has been exercised by numerous peoples outside the
context of colonialism. We recognize that the principle of territorial integrity of states may limit the ways in
which peoples can exercise that right under current international law, but that this is only the case where
the state in question enables its constituent population groups to self-determine within the state’s
framework.

Although state governments often wish to treat self-determination conflicts as their internal affair,
regarding them as a challenge to the state’s constitutional order and addressing them on that basis only,
we show in this paper that international law makes respect for the right and exercise of self-determination
an issue of international concern and responsibility.

In the concluding remarks to this paper we point to the potential for a European code of good practice to
expand the application of self-determination to embody the European experience and principles and
thereby possibly also to impact the course of international law in this regard.

1. Fundaments of self-determination
Self-determination and democracy are grounded in the same fundamental principles.

The core notion that government should rest on the consent of the governed has been in existence for
centuries and is a foundational principle of democracy. It entails the principle that the governed have a
right to choose by whom and how they are governed, which is also at the core of self-determination. In
some respects self-determination is an even more fundamental expression of this principle of choice,
because it can concern the choice of communities of human beings to govern themselves, i.e. to be



governed by members of their own communities in accordance with their own genius and priorities, or to
be governed by others, who may not share their interests, needs and priorities.

John Stuart Mill, one of the most influential political philosophers of the nineteenth century, who had a
profound effect on democratic thought, expressed the commonality of the notion of choice at the core of
the principle of democracy and that of self-determination in his famous essay On Representative
Government when he wrote:

“The question of government ought to be decided by the governed.... One hardly knows
what any division of the human race should be free to do, if not to determine, with which of the
various collective bodies of human beings they choose to associate themselves.”?

Though already a nascent philosophical concept, the use of self-determination in an international legal
context primarily developed during the immediate post-World War | period, with US President Woodrow
Wilson stating that:

“Peoples may now be dominated and governed only by their own consent. ‘Self-determination’ is
not a mere phrase. It is an imperative principle of action, which statesmen will henceforth ignore
at their peril.”

This was more than a mere statement of policy, as self-determination became the basis for rearranging
Europe after World War |, so that new states emerged and borders were redrawn mostly on the basis of
national identity and through acts of choice, by means of referenda.*

Self-determination was not solely a Western liberal philosophical and political principle. It was also
incorporated in Marxist thought on national liberation, which took root in the USSR at around the same
time. Lenin considered the right to self-determination to be part of socialist ideology. “It would be a
betrayal of socialism not to implement the self-determination of nations under socialism” he declared.® As
Marxism-Leninism reached China, the revolutionary Communist Party “categorically and unconditionally”
recognized the “full right of self-determination” of ‘minority nationalities’ including the right to form their
own separate states. Mongolians, Tibetans, Koreans and some others were declared in the Constitution
of the [Chinese] Soviet Republic to have the right to join the new Chinese state or form their own state.®
The combined effect of these ideas and developments was that self-determination became an accepted
concept in international relations, paving the way for its incorporation into international law following
World War II.

With the adoption of the Charter of the United Nations in 1945, and with the conclusion of the two
international human rights Covenants in 1966 (the ICCPR and the ICESCR), self-determination attained
the status of both, a founding principle of the UN and a fundamental right of peoples under international
law, while also being recognized as an essential condition, or prerequisite, for the enjoyment of individual
human rights.

2. A principle and right

Self-determination is today a fundamental principle of international relations and a right under
international law, the purpose of which is the empowerment of people, as a people.

The founders of the UN cast the principle of self-determination as the foundation of peace and friendly
relations among nations, the organization’s foremost purpose.” As a right, self-determination entails the
right of all peoples to determine their own destiny and participate fully in decisions concerning the
political, economic, social and cultural rules by which their society operates.®



The nature and importance of the principle of self-determination are highlighted by its placement in the
very first article of the United Nations Charter. As enshrined in the UN Charter, the principle may initially
have been intended to protect states, and to mean that “states and their peoples have the right to
independence from foreign domination,” but it quickly evolved to apply to colonies and trust territories,
and to all peoples under alien subjugation, domination and exploitation. The human rights dimension of
self-determination in particular broadened the meaning of peoples under alien subjugation, domination
and exploitation, to cover any form of alien administration that is either similar to colonial domination or is
otherwise oppressive.1®

Self-determination is today not only a fundamental principle, but a human right belonging to groups in
international law. As such it is enshrined in the first article common to both International Human Rights
Covenants.!! Indeed, it is considered a prerequisite for the enjoyment of individual human rights under
international law.12 This has been stressed by the Human Rights Committee, the treaty body responsible
for overseeing implementation of the ICCPR:

“[TIhe right to self-determination is of particular importance because its realization is an essential
condition for the effective guarantee and observance of individual human rights and for the
promotion and strengthening of those rights. It is for that reason that States set forth the right to
self-determination in a provision of positive law in both Covenants and placed this provision as
article 1 apart from and before all of the other rights in the two Covenants.”'3

The right to self-determination is considered an “essential condition” because when a people is subject
to oppression, its members’ individual human rights cannot be fully protected. For this reason, the
Human Rights Covenants and the foremost General Assembly resolutions dealing with self-
determination emphasize that this fundamental right belongs to “all peoples.”

Its corollary is the obligation of all States to respect and implement self-determination and to not stand in
the way of peoples who seek to exercise it. The UN General Assembly, in Resolutions 1514 (XV) (1960)4
and 2625 (XXV) (1970),*5 both of which have been held to be declaratory of customary international
law,16 clarify in particular that the “subjection of peoples to alien subjugation, domination and exploitation
constitutes a violation of the principle [of equal rights and self-determination of peoples] as well as a
denial of fundamental human rights, and is contrary to the Charter,”'” while Resolution 1514 adds that it
also constitutes “an impediment to the promotion of world peace and co-operation.”® Using language that
is very similar to that contained in this Resolution and the Human Rights Covenants, Resolution 2625
goes on to state that, by virtue of the principle of equal rights and self-determination of peoples,

“all peoples have the right freely to determine, without external interference, their political status
and to pursue their economic, social and cultural development, and every State has the duty to
respect this right in accordance with the provisions of the Charter.”

Although these Resolutions articulate the right to self-determination in broad terms, they also enunciate
the principle that the territorial integrity of states must be protected in certain circumstances, thus
signifying a possible limitation on the exercise of the right. We shall return to this in some detail below, as
it is important to understanding the parameters for exercising self-determination.

3. The meaning of self-determination

The right to self-determination is defined in the first paragraph of common Article 1 of both the ICCPR and
the ICESCR, as the right of “all peoples” to “freely determine their political status and freely pursue their
economic, social and cultural development.” This definition is largely repeated in all the subsequent
international and regional human rights treaties and documents that contain a right to self-determination,
and is therefore well established.



The African Charter on Human and Peoples’ Rights elaborates on the right to self-determination,
providing further clarity as to its scope and application:

“1. All peoples shall have the right to existence. They shall have the unquestionable and
inalienable right to self-determination. They shall freely determine their political status and shall
pursue their economic and social development according to the policy they have freely chosen.

2. Colonized or oppressed peoples shall have the right to free themselves from the bonds of
domination by resorting to any means recognized by the international community.

3. All peoples shall have the right to the assistance of the States parties to the present Charter in
their liberation struggle against foreign domination, be it political, economic or cultural.”*®

Although often viewed primarily as a political right, self-determination has its economic, social and cultural
components as its definition affirms. This is also dealt with to some degree in Article 55 of the UN Charter,
as well as in paragraph 2 of article 1 of the ICCPR and ICESCR, which states:

“All peoples may, for their own ends, freely dispose of their natural wealth and resources without
prejudice to any obligations arising out of international economic co-operation, based upon the
principle of mutual benefit, and international law. In no case may a people be deprived of its
means of subsistence.”

The African Charter on Human and People’s Rights is again more explicit in in this regard: stating in:

“1. All peoples shall freely dispose of their wealth and natural resources. This right shall be
exercised in the exclusive interest of the people. In no case shall a people be deprived of it.

2. In case of spoliation the dispossessed people shall have the right to the lawful recovery of its
property as well as to an adequate compensation.

3. The free disposal of wealth and natural resources shall be exercised without prejudice to the
obligation of promoting international economic cooperation based on mutual respect, equitable
exchange and the principles of international law.”?°

4. Peoples possessing the right to self-determination

There have been many attempts to establish a definition of ‘peoples’ for the purposes of the right to self-
determination.?! The description of ‘a people’ most often referred to is that developed by the group of
experts convened for that purpose by the UNESCO:??

1. A group of individual human beings who enjoy some or all of the following common
features:
(a) a common historical tradition;
(b) racial or ethnic identity;
(c) cultural homogeneity;
(d) linguistic unity;
(e) religious or ideological affinity;
(f) territorial connection;
(g) common economic life.

2. The group must be of a certain number who need not be large (e.g. the people of



microstates) but must be more than a mere association of individuals within a State;

3. The group as a whole must have the will to be identified as a people or the
consciousness of being a people—allowing that groups or some members of such
groups, though sharing the foregoing characteristics, may not have the will or
consciousness; and possibly,

4. The group must have institutions or other means of expressing its common
characteristics and will for identity.

This definition has objective elements and also the subjective requirement that the group consider itself a
people. It is flexible, in that not all the objective elements of commonality need to be met. Self-identification is an
essential part of the definition of a people, not least because “nations and peoples, like genetic populations, are
recent, contingent and have been formed and reformed constantly throughout history,”?® often due to the
oppression that they have received or to the pursuit of certain ends.?*

In fact, in many situations it is evident who are the ‘peoples’ for purposes of the right to self-
determination. As will be shown later, there is universal acceptance, for example, that the colonized
populations of colonial countries and territories are peoples, as are other population groups under “alien
subjugation, domination and exploitation.”?®

There is significant state practice that applies self-determination beyond the colonial context and
there is increasing acceptance that indigenous peoples qualify as peoples for this purpose.?® In
addition, consistent oppressive action by those in power over another group may also indicate that the
group is a ‘people’ for purposes of self-determination, not least because the oppression may be a
catalyst for the self-identification of the group as a people for these purposes. Recognition in a national
constitution, legislation, or practice (e.g. the creation of an autonomous region on the basis of such
identification) may constitute evidence of a group as being a people. Recognition by other states may
also constitute such evidence. Although external recognition can be very useful for the group, it is not
conclusive in determining a group’s qualification as a people for the purposes of the right to self-
determination. Dependence on the whims of governments for the existence of a right would undermine
the very concept of a human right, especially as being, for example, inherent in human dignity. 2

A people, for purposes of the applicability of the right to self-determination, must therefore be
defined broadly and inclusively. It cannot be decided by states alone or imposed on a group, as it must
respect the self-identification of a group as a people, and be adaptable to the many circumstances that
exist worldwide.?® Some territorial nexus may be required, yet a people can include just a part of a
population in a state and it can include groups that live across state territorial boundaries.

5. Application of the right to self-determination

Although following WW!1 the principle of self-determination was applied primarily to national groups (often
identified as ‘national minorities’ today) within states in Europe, the focus shifted to colonized peoples and
countries following World War Il. More recently it has once again been applied to sub-state political
entities established on the basis of nationality.

5.1 Application to colonial countries and peoples

An early focus of the UN was the implementation of self-determination to “colonial countries and peoples” in
order to “[bring] to a speedy and unconditional end colonialism in all its forms and manifestations”.?° Article
1(3) of the ICCPR and ICESCR, as quoted above, makes express reference to the special responsibility of
colonial powers in regard to “non-self-governing territories” concerning the right to self-determination. The
term “non-self-governing territories” refers to the UN list of territories designated as colonial territories. While
this list was never comprehensive (especially as it was possible for states unilaterally to remove territories



from the list), the term ‘non-self-governing territories’ was a recognized UN abbreviation for colonial
territories® or ‘countries’™!, where these denote polities and where the right to self-determination belongs to
the peoples whose territories or countries are colonized.

The International Court of Justice (ICJ) has consistently held that the right to self-determination applies
to peoples of all colonial territories. It did so in the Namibia Opinion, concerning the illegal presence of South
Africa in Namibia, as follows:

“[T]he subsequent development of international law in regard to non-self-governing territories, as
enshrined in the Charter of the United Nations, made the principle of self-determination applicable
to all of them.... The ultimate objective of the sacred trust was the self-determination and
independence of the peoples concerned.”®?

This position was confirmed by the ICJ in the Western Sahara Case, with Judge Dillard stating that “[t]he
pronouncements of the Court thus indicate, in my view, that a nhorm of international law has emerged
applicable to the decolonisation of those non-self-governing territories which are under the aegis of the
United Nations.”*3 Thus the right to self-determination applies to all peoples in colonial territories as a
matter of customary international law, at least since 1960.3* This is confirmed by considering the previous
practice of States. Between 1957 and 1960, 22 colonies became independent and the number of member
States of the United Nations increased by 20% in just three years.®® Some writers have concluded that
the right to self-determination of colonial peoples is now a matter of jus cogens, that is, “a [peremptory]
norm [of general international law] from which no derogation is permitted.” 3¢

5.2 Application beyond the colonial context

Application of the self-determination right is not limited to colonial peoples but extends to all peoples
subjected to alien subjugation, domination and exploitation. This means that where a people is
oppressed, for example under foreign military occupation, or the human rights of its members are violated
systematically or over a significant period of time, its right to self-determination applies to the fullest.3” The
ICJ has declared that the right to self-determination is “one of the essential principles of contemporary
international law” and has “an erga omnes character,”® thus recognizing its binding nature and its
applicability beyond colonial situations. Having an erga omnes character means that there is an obligation
on all states to protect and respect the right to self-determination in all situations where it applies, not
exclusively in colonial situations.

Since 1960 the right to self-determination has not been expressed in any international or regional
instruments solely in the context of colonial territories but rather as a right of “all peoples,” so that, as a
leading expert on the issue expressed it, “self-determination could never be considered an exclusive right
of colonial peoples.”® The forms and manifestations of colonialism relevant to the application of the right
to self-determination are about the oppressive nature of the administrative power over a people and not
simply about the physical distance of the administering colonial power from the colonial territory.*° In fact,
even Resolution 1514 dealt with colonialism “in all its forms and manifestations.”#* Resolution 2625
expressly refers to the “subjection of peoples to alien subjugation, domination and exploitation” as
constituting violations of the principle of equal rights and self-determination of peoples, of fundamental
human rights, and of the UN Charter*>—strong and clear language that is not limited to colonial peoples
but that applies to all peoples. Therefore, as the plain language of common Article 1 of the Human Rights
Covenants and of the said UN Declarations (UNGA Res.1514 and 2625) affirms, the right to self-
determination belongs to any people in any territory that is subjected to alien subjugation, domination and
exploitation.*®

State practice reinforces this view. It is in this context that the ICJ’s view in the Advisory Opinion on
the Wall, which confirmed the Palestinian people’s right to self-determination, must be read.* The UN
General Assembly has repeatedly recognized the Palestinians’ right to self-determination, and in 1974 it
granted UN observer status to the Palestinian Liberation Organization (PLO) as the Palestinian people’s
legitimate representative organization.*®

The referenda in Eritrea and Southern Sudan in 1993 and 2011 were culminations of long struggles for



self-determination, and were thus viewed as exercises of the right to self-determination by significant
numbers of members of the international community on different sides of the issue. The US Assistant
Secretary of State, Herman Jay Cohen, for example, commenting on the Eritrean liberation movement’s call
for a referendum in 1991, stated,

“If [the Eritreans] want to exercise the right to self-determination, there’s nobody who'’s going to
stop them.... The United States isn’t going to stop them or allow them."46

Thabo Mbeki, the Chairman of the African Union High Level Implementation Panel for Sudan, spoke of
the Southern Sudan referendum of January 2011 as “the exercise of the right to self-determination by the
Southern Sudanese” and “a fitting culmination to a long period of struggle”*” in a formal lecture he
delivered on the eve of the referendum.

East Timor’s self-determination referendum in 1999 has been considered under the rubric of de-
colonization (from Portugal), as it had remained on the UN list of non-self-governing territories and
technically Portugal continued to be recognized as the Administrative Power by the UN after East Timor’s
invasion and annexation by Indonesia in 1975. But in substance and form it was an act of self-
determination that intended to bring—and did bring—to an end twenty-five years of occupation, i.e. alien
domination, subjugation and exploitation of East Timor by Indonesia, not by the former colonial power.*®

Many situations giving rise to claims of self-determination, even the most recent ones, have their
roots in former imperial and colonial enterprises, but the claims and exercises of self-determination
themselves concern other, modern, forms of alien domination, subjugation and exploitation, often
involving occupation and annexation, not by a European colonial power, but by a geographic neighbor.
This was the case not only of East Timor, but also of Eritrea (an Italian colony from 1890 to 1947 then
part of Ethiopia), Southern Sudan (governed as part of the Anglo-Egyptian condominium of Sudan until
the latter’'s independence in 1956, after which it was part of independent Sudan), and is similarly the case
for Tibet (under Qing imperial protection or suzerainty and subject also to British sphere of influence and
imperialist machinations and now part of the PRC), Bougainville (colonized by Germany until World War I
and now part of Papua New Guinea), West Papua (under Dutch colonial rule until 1962 then part of
Indonesia), Western Sahara (under French and Spanish colonial rule and now under Moroccan power)
and also Palestine (under British colonial rule until 1948 and now occupied by Israel). These self-
determination cases, recognized to varying degrees by the international community, were and are not
aimed at liberation from former colonial powers but from domination, subjugation and exploitation by a
dominant contiguous state, considered to be alien and oppressive.

Republics of federal states or states that existed prior to involuntary or even voluntary union with others
can exercise self-determination in certain situations. The Tibetan people’s right to self-determination was
recognized by the UN already in 1961.%° When East and West Germany were united into one state in 1990,
after 45 years of Soviet domination of East Germany, it was expressly stated in a treaty signed by four of the
five Permanent Members of the UN that this was done as part of the exercise of the right to self-
determination by the German people.® The right to self-determination was also invoked in the context of the
dissolution of the USSR and Yugoslavia, and was recognized in the European Community’s Declaration on
Yugoslavia and its Declaration on the Guidelines on Recognition of New States in Eastern Europe and the
Soviet Union. ®! The Baltic States regained their lost independence, while Georgia, Armenia, and Central
Asian republics that were once part of the Soviet Union also gained sovereignty through acts of self-
determination.®? The separation of the Czech and Slovak republics from one another, by agreement, was an
expression of self-determination.>® None of these situations were colonial ones, and although some could
be traced historically to earlier imperial enterprises they concerned situations of separation and/or
emancipation from alien domination or from unions that no longer functioned and in most cases entailed
elements of alien domination, subjugation or exploitation or the potential for them.

It is not only republics of federal states or former states that can claim self-determination in certain
situations. The revocation or curtailment of recognized autonomy, especially when accompanied by
oppression, also precipitates valid claims to self-determination. Kosovo prevailed in its self-determination
struggle and war, which was precipitated by Serbia’s curtailment of its autonomous status,>* after an
international intervention to stop violations of human rights led to the 2007 Comprehensive Proposal for
the Kosovo Status Settlement.>® In the case of Chechnya, although the right to self-determination was
referenced by Russia and Chechnya in their 1996 agreement on principles for the resolution of the



conflict arrived at with OSCE facilitation, its implementation was ultimately prevented by Russia.>®

From the above, it is clear that the right to self-determination applies also to peoples and territories
that are not a ‘saltwater’ distance from the dominant state, but exist within a recognized contiguous
state.5’

Many of the cases mentioned here concern the “obtainment or restoration of statehood by a more or
less autonomous region or people,” mostly leading to the birth or restoration of states.5® It suggests that
not only the prior existence of a state, but also the constitutional recognition of a people’s or a territory’s
autonomous status within a state, which “implies [the latter’s] nolens-volens acceptance of the specific
subjectivity of that group of people and territory,”>® can be an important (albeit not necessarily a decisive)
element of legitimate self-determination claims.°

An element of importance to a number of the above-named examples that led to the (re)birth or
restoration of states, secession and independence, concerns the violation of international legal norms by
the dominant state in regard to the claimant people. It concerned the manner in which the state imposed
its domination on the latter—by means of force, occupation, illegal annexation, the imposition of
agreements under threat of force, all representing violations of peremptory norms of international law—
and/or the oppressive treatment of the claimant people in violation of international human rights law. %!

6. The exercise of the right to self-determination

General Assembly Resolution 1541—adopted the day after Resolution 1514—establishes how the right to
self-determination can be exercised, and makes clear that independence is only one of the options
available.5? Resolution 2625 clarifies this and sets out the principal methods. It provides that:

“The establishment of a sovereign and independent State, the free association or integration with
an independent State or the emergence into any other political status freely determined by a
people constitute modes of implementing the right of self-determination by that people.”

While the vast majority of peoples in colonial territories exercised their right to self-determination by
independence, this was not the only method of exercise that was available to them, nor was it the only
method used by them and by non-colonial peoples. For example, the British and the Italian Somaliland
colonies joined into one state of Somalia, part of the British colony of Cameroon merged with the French
colony of Cameroun to form the new state of Cameroon and the remaining part joined with the existing
state of Nigeria. The two Yemens, and East and West Germany, also exercised self-determination by
merging.

Thus, self-determination can be exercised by the establishment of an independent state or
association with another state, but it can also be exercised by internal means, i.e. within the framework of
the existing state, by effectuating a change in the internal relationships and administration of the state.
The Organization of Security and Co-operation in Europe (OSCE), which now comprises all European
states and former Soviet states, the USA and Canada, accepted that self-determination could be
exercised by external and internal methods, when it declared:

“By virtue of the principle of equal rights and self-determination of peoples, all peoples have the
right, in full freedom, to determine, when and as they wish, their internal and external political
status, without external interference, and to pursue as they wish their political, economic, social
and cultural development.”®3

Outside the context of colonialism and subjection to alien subjugation, domination or exploitation, compliance
with the principle of territorial integrity of states may require that self-determination be exercised within the
framework of the existing state. This would be the case where, in the language of Resolution 2625, the state
behaves in accordance with the principle of equal rights and self-determination and is thus possessed of “a
government representing the whole people belonging to the territory without distinction as to race, creed or
colour.”®*

The Supreme Court of Canada’s decision, In re Secession of Québec, reflects this position. When



asked to determine whether a unilateral right to secession exists under international law the court stated:

“a right to secession only arises under the principle of self-determination of people at international
law where “a people” is governed as part of a colonial empire; where “a people” is subject to alien
subjugation, domination or exploitation; and possibly where “a people” is denied any meaningful
exercise of its right to self-determination within the state of which it forms a part. In other
circumstances, peoples are expected to achieve self-determination within the framework of their
existing state.”8

This follows, according to the Court, from the principle that,

“A state whose government represents the whole of the people or peoples resident within its
territory, on a basis of equality and without discrimination, and respects the principles of self-
determination in its internal arrangements, is entitled to maintain its territorial integrity under

international law and to have that territorial integrity recognized by other states.”%°

While independence is often seen as the only option for peoples seeking to exercise their right to self-
determination, it is but one option of many, and not normally the first option lawfully able to be exercised
under international law. The Canadian Court’s decision is useful in its articulation of external and internal
self-determination:

“The recognized sources of international law establish that the right to self-determination of a
people is normally fulfilled through internal self-determination—a people’s pursuit of its political,
economic, social and cultural development within a framework of an existing state. A right to
external self-determination (which in this case potentially takes the form of the assertion of a right
to unilateral secession) arises in only the most extreme of cases and, even then, under carefully
defined circumstances.”®’

What the Court is indicating is that, in most instances outside the colonial context and that of alien
subjugation, domination or exploitation, unilateral pursuit of independence will not be considered to be the
legitimate first step in the exercise of the right to self-determination. However, should other methods of
exercise, such as internal self-determination, be made impossible due to the actions of the state, and if
there is increased oppression of the group as a group, then it may be argued that, in those limited
circumstances, the people could exercise their right to self-determination by seeking independence as a
last resort.58

Internal self-determination can comprise the full range of forms and degrees of autonomy or “self-
government and separateness,” territorial or not, and can consist of protection regimes and other
arrangements within the state’s framework and constitutional order.%® Examples of special statuses
abound in state practice. They range from the extensive territorial autonomy statuses of the Aaland
Islands and South Tyrol-Alto Adige (both established by treaty), the autonomies of Greenland and
Zanzibar, the variety of special constitutional statuses and regimes of ethnically and historically distinct
peoples and polities in India, to the contested autonomies of a number of Republics within the Russian
Federation and other former Soviet republics. Examples are also provided by the cross-border autonomy
regimes for the Saami in the Nordic States, the devolution of some legislative powers to Scotland and
Wales in the UK and to the Basque Country and Catalonia in Spain, control over cultural, linguistic and
other matters within the Swiss cantons, and a form of federalism in Bosnia-Herzegovina and Iraqg. Other
examples include the partially implemented autonomy arrangement in the Chittagong Hill Tracts of
Bangladesh, Guna Yala in Panama, the Atlantic Autonomous Regions of Nicaragua, the Cordillera and
Mindanao in the Philippines, Aceh in Indonesia, and the northern regions of Mali.” Whether these special
statuses result from or are otherwise expressions of self-determination depends on the circumstances of
their establishment, the nature and manner of their implementation. An example of transitional autonomy
is provided by the status of Bougainville, as established by the terms of the 2001 Bougainville Peace
Agreement, by which Bougainvilleans were guaranteed a referendum on the territory’s status. The
referendum took place from 23 November to 3 December 2019, with the overwhelming majority voting for



independence.™

The right to self-determination of indigenous peoples is today explicitly recognized in Article 3 of the
UN Declaration on the Rights of Indigenous Peoples, adopted by the UN General Assembly in 2007.72
The Declaration however qualifies it in terms of internal self-determination:

“Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or
self-government in matters relating to their internal and local affairs, as well as ways and means
for financing their autonomous functions.””®

and further that,

“Indigenous peoples have the right to maintain and strengthen their distinct political, legal,
economic, social and cultural institutions, while retaining their right to participate fully, if they so
choose, in the political, economic, social and cultural life of the State.””

This recognition of indigenous peoples’ right to internal self-determination does not necessarily exclude
the right to secede where a people also meets the conditions set out earlier for the full exercise of self-
determination, as the Bougainville and Palau examples show as well as the recognition of West Papua’s
right to self-determination in the 1962 New York Agreement.”

7. Procedures for exercising the right to self-determination

Reflective of its democratic foundation, the right to self-determination must be exercised by the relevant
peoples themselves by means of their “freely expressed will and desire.”’® Although General Assembly
Resolution 1514 makes specific reference to Trust and Non-Self-Governing Territories, this obligation is
reflective of customary international law on requirements for a valid exercise of self-determination. The
ICJ confirmed this in its Western Sahara Opinion, where it stated that “the application of the right of
self-determination requires a free and genuine expression of the will of the peoples concerned.””” The
principle of affording a people a fully informed, free and genuine choice—a principle grounded in
democratic principle and practice—applies to all exercises of the right to self-determination.

Safeguards in this respect are emphasized where a people is presented with a choice of a status that
does not amount to full independence. With regard to non-self-governing territories, Resolution 1541
provides for procedural requirements about how, in such situations, the will of the people is to be
determined. Principle X of Resolution 1541 requires that:

“The integration should be the result of the freely expressed wishes of the territory’s peoples
acting with full knowledge of the change in their status, their wishes having been expressed
through informed and democratic processes, impartially conducted and based on universal adult
suffrage.”®

These strict procedural requirements are in place so that where a non-self-governing territory is divided,
integrated or otherwise being dealt with by the colonial power then the risk of continued colonial
subjugation is reduced.” This is to be distinguished from a situation where the colony declares
independence with its territorial integrity intact. The distinct procedural requirements in Resolution 1541
for division or integration reflect the need to ensure that, in the exercise of self-determination, the people
must be given a full informed, free and genuine choice before accepting a status less than independence.

In most instances the will of the people can be determined by a popular consultation, such as by
referendum or elections, based on universal suffrage, in which the issue of the exercise of self-
determination is put to the people. State practice from the 1950s and 1960s attests to the requirement for
such plebiscites or elections, by which the people is allowed a free and genuine choice about the division
or integration of a non-self-governing territory, and suggests the continued importance of such expression
of the people’s will.&°

Consultations can be manipulated. When Indonesia sought to integrate West Papua, which had been
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under a separate Dutch colonial administration from the rest of Indonesia, just a few indigenous leaders
were asked their views as to whether they would accept Indonesian control.®! More recent state practice
therefore confirms the customary international law requirement that there be a “free and genuine choice”,
expressed through a democratic vote, impartially conducted, which is free from coercion. &2

There may be exceptional circumstances where there is no consultation, such as where the position
is clear in all the circumstances. For example, during the dissolution of the USSR few referenda were
held outside of the Baltic States.®®

The voters in a referendum are generally considered to be the residents of the territory belonging to
or associated with the people possessing the right to self-determination. This was the practice in
referenda in the Baltic States, sub-states of the Former Yugoslavia, South Sudan, Bougainville, and so
forth. Also in the cases of referenda held in Québec and Scotland, it was the entire population of those
regions who voted. But deciding who votes may not always be easy. This is seen in the debate over
which people to include in a referendum on Western Sahara, being primarily whether those who could
vote was limited to those who were living in Western Sahara at the time of the 1CJ opinion or if it could
include those (mainly Moroccans) who have moved there since. This is part of a concern over population
transfer. Population transfer that is contrary to international law is where there is a deliberate policy by a
State to transfer (through its direct or indirect policies and actions) its own population from one area to
another, often with pressure on the existing inhabitants concerned.8*

8. Relation to other principles and rights

The right to self-determination has limitations on its exercise and a number of rights, principles and
situations potentially affect the ability of peoples to exercise that right fully and legitimately under
international law.

8.1 Rights of others

One limitation is in regard to the rights of others. Each of the two International Human Rights Covenants
provides:

“Nothing in the present Covenant may be interpreted as implying for any State, group or person
any right to engage in any activity or perform any act aimed at the destruction of any of the rights
and freedoms recognized herein or at their limitation to a greater extent than is provided for in the
present Covenant.”®

This limitation applies to the right to self-determination. Therefore, where there are other peoples with the
right to self-determination within the state or region, the right is limited in its exercise in order to take into
account their rights. This is done only to the extent to which it enables all rights to be exercised as fully as
possible in the circumstances.8®

8.2 The principle of territorial integrity

Another limitation on the right to self-determination is the principle of territorial integrity of states, a
principle most often asserted by governments faced with a claim to self-determination. This limitation was
expressed in Resolution 2625:

“Nothing in the foregoing paragraph [recognizing the right to self-determination] shall be construed
as authorizing or encouraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States conducting themselves in
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compliance with the principle of equal rights and self-determination of peoples as described above
and thus possessed of a government representing the whole people belonging to the territory
without distinction as to race, creed or colour.”

International law protects the territorial integrity of states and prohibits actions by foreign states as well as
by population groups within the state aimed at its breakup. This is a fundamental norm of international
law, but, as is true of self-determination, the protection it affords has limits.

Territorial integrity and political unity of states are protected only to the extent that states “[conduct]
themselves in compliance with the principle of equal rights and self-determination of peoples.”®” Thus, the
protection of a state’s territorial integrity is a justifiable limitation only in certain situations, namely when
separation from the state (e.g. independence) is being sought, and then only if a state is “possessed of a
government representing the whole people belonging to the territory without distinction as to race, creed
or colour.” In other words, it can only be a legally justifiable limitation on the exercise of the right of
external self-determination when a state is already enabling full internal self-determination for the
claimant people. Thus the “people” here refers to all the inhabitants of a state (the “whole people” of a
state) including the people who are seeking to exercise their right to self-determination.

Thus, a fortiori in cases where a state violates a people’s right to self-determination by forcefully and
illegally annexing its territory, denying a formerly autonomous polity meaningful autonomy, or otherwise
oppressing a people and denying it the ability to meaningfully participate in determining its own destiny, it
is acting in violation of the principle of equal rights and self-determination and does not merit the
continued protection of its territorial integrity. The implementation of the right to self-determination of a
people that is under its rule may then include the creation or restoration of an independent state. 88

Here, it must be noted that the peoples claiming self-determination are also entitled to the protection of
their territory’s integrity under international law. This is evident from the wording of Resolution 1514,
which, as seen above in the Chagos Opinion, represents customary international law, including its
paragraph 6, which provides:

“‘Any attempt aimed at the partial or total disruption of the national unity and the territorial integrity
of a country is incompatible with the purposes and principles of the Charter of the United
Nations.”

The reference to the “territorial integrity of a country” in the resolution is to the integrity of the colonial territory
seeking self-determination, not the independent state from which it intends to separate.®? Hence, it is necessary
to be careful in assuming that the only territorial integrity in issue is that of the state asserting it. A colonial
territory, and by analogy the territory of peoples under alien subjugation, domination and exploitation, have their
own distinct identity and international legal protections.

8.3 Uti Possidetis Juris

The principle of uti possidetis juris provides that states emerging from colonial administrative control must
accept the pre-existing colonial boundaries. Its purpose is to achieve stability of territorial boundaries and
to maintain international peace and security. This was made clear by a Chamber of the ICJ:

“The maintenance of the territorial status quo in Africa is often seen as the wisest course, to preserve
what has been achieved by peoples who have struggled for their independence, and to avoid a
disruption which would deprive the continent of the gains achieved by much sacrifice. The essential
requirement of stability in order to survive, to develop and gradually to consolidate their independence
in all fields, induced African states judiciously to consent to the respecting of colonial frontiers.”®

The principle of uti possidetis juris may appear to be a sound one in terms of preserving international
peace and security at the time of decolonization and independence. However, it has not prevented many
boundary disputes.®! This is mainly because many of these boundaries were created to preserve the
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interests of the colonial states and were not related to natural or cultural boundaries understood by the
peoples on the ground.®?> Whether this principle is, or should be, equally applicable today in self-
determination situations is debatable.

The ICJ has recognized the problems with the principle when it stated that “uti possidetis juris is
essentially a retrospective principle, investing as international boundaries administrative limits intended
originally for quite other purposes.”® It could be argued that adoption of the principle today gives legitimacy
to political or diplomatic actions purely on the basis that those actions occurred during the imperial and
colonial era and were made without taking the views of the people on the territory into account.® Therefore,
the principle of uti possidetis juris is of questionable legitimacy as a limitation on the right to self-
determination. It should only apply, if at all, in (the now very few) situations of decolonization or, perhaps,
where the states involved in a dispute expressly choose to use a colonial boundary as relevant evidence for
a boundary delimitation.%®

8.4 Competing claims

It is not uncommon for there to be a situation where more than one state asserts sovereignty over a
territory where there are claimants to a right to self-determination.

In many instances, a state will assert that an early treaty enables it to (re)gain sovereignty—as did
China in relation to Hong Kong and as Spain does in relation to Gibraltar—notwithstanding the wishes of
the people of that territory.®® This situation was considered in the Western Sahara Case:

“[TThe consultation of the people of a territory awaiting decolonization is an inescapable
imperative .... Thus even if integration of territory was demanded by an interested State, as in this
case, it could not be had without ascertaining the freely expressed will of the people—the very
sine qua non of all decolonization.”®”

The ICJ recognized this situation also in the East Timor Case, where Portugal was the colonial power and
Indonesia the occupying power. Here too the court ruled that the right to self-determination should
prevail.%®

8.5 Use of force

International law prohibits the use of force in international relations to achieve political ends and states
are prohibited from using force to prevent peoples from exercising their right to self-determination.
Resolution 2625 states:

“Every State has the duty to refrain from any forcible action which deprives peoples referred to
above in the elaboration of the present principle of their right to self-determination and freedom
and independence.”

This important restriction on the behavior of states does not seem to restrict the claimant peoples
themselves from using force to assert their right to self-determination when their efforts are forcefully
opposed. Indeed, many peoples have achieved self-determination through armed struggle and Resolution
2625 makes clear that whereas a state cannot use force to prevent the exercise of the right to self-
determination, the claimant peoples themselves are entitled to support from other states when they resist
such forcible state action.®® Significantly, when the Protocols to the Geneva Conventions 1949 were
agreed in 1977, their protection extended to wars of national liberation, being ‘armed conflicts which
peoples are fighting against colonial domination and alien occupation and against racist regimes in the
exercise of their right of self-determination’.1®® Other human rights issues may of course also arise, as the
use of force cannot infringe the human rights of others, such as minorities.

This provision in international law must of course not be interpreted as a license to use force,
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especially not outside the context of decolonization. It is mentioned here only to indicate the law’s
endorsement of of people’s pursuit of self-determination where recognized as legitimate, and the
obligation on states not to deny its exercise.

9. The responsibility and obligations of states
There is a special obligation on states under international law to respect the right to self-determination.

When a state violates a peremptory norm—a norm which is so fundamental that no derogation from it is
permitted—international law imposes obligations on other states as well. States are prohibited from
recognizing or abetting violations of peremptory norms, and they are required to take action to undo or
resolve the consequences of the breach.

These obligations are set out in the International Law Commission (ILC)’s Articles on the Responsibility of
States for Internationally Wrongful Acts (ARSIWA), an authoritative codification of customary and
progressive international law on the subject,'! and in particular in its Articles 40 and 41.192 The
International Court of Justice has affirmed the principles set out in these articles in several cases, most
notably in its Advisory Opinion on Legal Consequences of the Construction of a Wall.103

The Commentaries to Article 40 provide examples of horms that constitute peremptory norms of general
customary law and Paragraph 5 of those commentaries places “the obligation to respect the right to self-
determination” among those norms, reaffirming the erga omnes character of self-determination and the
special status of this obligation. 194 Referring to the International Court of Justice’s characterization of the
principle of self-determination as “one of the essential principles of contemporary international law” in the
East Timor case,'% the ILC concludes that self-determination gives rise to an obligation of the
international community as a whole to permit and respect its exercise.1%

There is both a duty to abstain from certain behavior and a positive duty to act.

Article 41(2) stipulates that all states have a duty of non-recognition of situations resulting from breaches
of peremptory norms, as well as an obligation not to render aid or assistance in maintaining those
unlawful situations.1°7 A duty not to render assistance is a logical extension of non-recognition where
assistance could be construed as an implicit recognition. But aid and assistance that do not imply
recognition are also prohibited, so that this has a separate scope of application as well. This was
confirmed in the resolutions of the Security Council prohibiting all aid or assistance in maintaining the
illegal apartheid regime in South Africa and Portuguese colonial rule.1% Just as in the case of the duty of
non-recognition, these resolutions express a general idea applicable to all situations created by serious
breaches in the sense of Article 40.1%° The more recent European Court decision in relation to Western
Sahara confirm its application to cases of denial of the exercise of the right to self-determination. 110

The obligations of Article 41(2) apply also to “situations’ created by [...] the attempted acquisition of
sovereignty over territory through the denial of the right of self-determination of peoples.” The
Commentary to the Article explains:

“As regards the denial by a State of the right of self-determination of peoples, the advisory opinion of
ICJ in the Namibia case is [...] clear in calling for a non-recognition of the situation [i.e. the continued
presence of South Africa in Namibia and it claim to annexation, after its mandate had terminated].
The same obligations are reflected in the resolutions of the Security Council and General Assembly
concerning the situation in Rhodesia and the Bantustans in South Africa.”111

ARSIWA'’s Article 41 (1) sets out a positive, affirmative duty of states to cooperate to end serious

breaches of peremptory norms.12 |t gives rise to an obligation of the international community as a whole
to “permit and respect” the exercise of self-determination.13
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Although the duties described here have been specifically affirmed in the colonial and alien domination
contexts, it can be argued that, given the fundamental character of the principle and right to self-
determination itself, they apply equally to the denial of self-determination outside those specific contexts.

Concluding remarks

We have seen that self-determination is applied in a variety of situations, and is not limited to colonial
situations. The international law’s recognition of the principle and right to self-determination of peoples,
and its rules relating to its application and exercise are salient to the preparation of the proposed
European code of good practice. At the same time, the code need not be as restrictive as international
law is currently interpreted if designed for application specifically to Europe where democratic and human
rights values are deeply engrained and where so many states have come into being precisely because of
the application of the principle of self-determination.

The ‘Liechtenstein Draft Convention on Self-determination through Self-administration’ first presented and
discussed in 1994, provides an interesting and useful European perspective, elements of which could find
expression in the proposed European Code of Good Practice. It is based on the achievement of self-
determination through progressive stages of self-administration.*

This European initiative may enable a more normative approach, always guided by the same principles of
democracy and human rights that are at the foundation of today’s international law on self-determination,
but taking account of the European experience in the past, its project of integration, and its current
experience of separation by Britain. In time, such a normative example, if set, may impact the approach to
self-determination further afield and enrich and modify international law on the subject.
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